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strong 
copyright

Agreement on Trade-Related Aspects of Intellectual Property 
Rights (WTO-TRIPS-Abkommen) – 1994

WIPO Copyright Treaty (WCT) - 1996 

WIPO Performances and Phonograms Treaty (WPPT) - 1996

Digital Millennium Copyright Act - USA 1998

EU -European Copyright Directive (“the Directive”)  2001
to harmonise and update the copyright laws of member 
states to take account of the Internet and other new 
technologies 

First Adaptation of the European Copyright Directive in 
Germany 2003 – further process („Zweiter Korb“) delayed by 
the Federal Election 2005

„has caused a subtle 
reorientation of copyright 

away from the author 
towards a trade-oriented 

perspective“
1996 

Pérez de Cuéllar

UNESCO-Bericht 
Our Creative 

Diversity
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knowledge
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...

information market
information management
knowledge management

knowledge economy
information goods

information marketing
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strong
copyright



5Strong Copyright in the Interest of Innovation? Schloss Engers 13. September 2005
This PP file is made publicly available under  the following  Creative-Commons-License: http://creativecommons.org/licenses/by-nc-sa/2.0/de/

strong 
copyright

Extension of IPR in time

Extension of IPR to living objects and other objects in nature

Extension of IPR to software (still controversial)

Introduction of some sui-generis-regulation, such as für 
data bases
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strong 
copyright

Lowering the level of originality for IPR

Extension of IPR to business models

Extension of publication rights

Extension of technical protection of IPR (Digital Rights 
Management) and legal protection of technical measures

Reducing copyright exceptions (science, private copies,...)
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strong 
copyright Extension of IPR in time

Sonny Bono) Copyright Term Extension Act 1998 - also: 
"The Mickey Mouse Protection Act"

Bono: an American 
record producer, singer, 

actor, and politician

Bono, respectively Mary Bono, his widow, wanted copyright to 
last forever – but this (“forever”) was considered  a violation of 
the Constitution – “limited time”

Proposal Jack Valenti (Motion Picture Association of America): 
"forever less one day"
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strong 
copyright Extension of IPR in time - +20 years

Before:

single author´s copyright 50 years after his death
corporations´ copyright 75 years after invention

Then: 

single author´s copyright 70 years after his death (Mickey 
mouse – invented 1928 – to be expired 2003)

corporations´ copyright 95 years after invention (Mickey 
mouse extended till 2023)
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stakeholder
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in  IPR

pro and contra
strong copyright

innovation open
innovation

conclusion

information 
ethics

who owns
knowledge?

potentials
for development

open models
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from an information ethics point of view

what is information 
ethics?

information
ethics
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Information ethics is ethics in 
electronic environments – we call 

them spaces
an old (Aristotelian) concept of ethics

the space(s) – the „ethos“ – in which we 
live, work, and communicate with other people 

influences our (moral) behaviour

spaces are highly structured if not 
determined by media and technology devices
and information and communication services

information
ethics
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Information ethics is ethics in 
electronic environments/spaces

Information ethics 
not cyber ethics or 

computer ethics in general

Information ethics 
often considered a business 

ethics with the objective to help 
employees to adjust to new 
electronic work environments 

Information ethics can also be 

considered a professional ethics
for information specialists such as 
librarians, information brokers or 
information managers, who need 

codes of ethics for a professional 
approach towards knowledge and 

information. 

information
ethics
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Information ethics is ethics in 
electronic environments/spaces

Information ethics 
reflects behavior and attitudes in 

knowledge and information 
spaces

the Internet can be called 

the dominant  
knowledge and 

information space

Therefore: information ethics can be called 
ethics of the Internet

information
ethics
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It is within the information and communication 

spaces where we – the people who live, work 
and communicate in  these spaces - develop 

new (environmentally appropriate) normative 
behaviour, moral attitudes, norms

values, ethical concepts (may be a new 

information ethics)

information
ethics
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These rights and values, this new
normative behaviour, these new ethical 

concepts are often in conflict with 
traditional values etc. which had been 

developed in different media and technology 
environments.

This is also the objective of 
information ethics to contribute to a 

(fair) balance between new and 
traditional values, normative behaviour, 
moral judgements and ethical concepts.

information
ethics
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information
ethics

The instrument of information ethics is the 

ethical discourse, in order to ground 
and, hopefully, to solve the conflicting 

interests on ethical arguments.

classic example
finding a balance between the interests of 

copyright owners on a commercial 
exploitation of intellectual works and the interests

of the end-users for open access - if not 
for free, then under fair conditions
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new ways of deliberative 
democracy
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interactive usage
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information (sharing, open access)
new ways of collaborative work in 
science,education and economy
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information
ethics

First summary: two views on information 
ethics
1. Reflecting moral attitudes, behaviour, and 
values in electronic information spaces in order to 
ground them either in existing ethical theories or to 
elaborate on  new ethical principles which are 
appropriate to electronic environments

2. contributing to a balance between the different interests
which unavoidably occur among the different stakeholders in the field of 
knowledge and information, 
among others, authors/creators, intellectual property rights holders 
(mainly publishing companies or producers of audiovisual materials) 
and end-users of information products
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IPR

„Everyone says that the ownership and control of information is 
one of the most important forms of power in contemporary society …
. It is intellectual property, not the regulation of cyber-smut, that 
provides the key to the distribution of wealth, power and access in the 
information society. 

The intellectual property regime could make -- or break -- the 
educational, political, scientific and cultural promise of the Net.”

J. Boyle: A politics of intellectual property: Environmentalism for the net? 
(http://www.law.duke.edu/boylesite/intprop.htm )
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strong 
copyright

pro

“Patents give a right to exclude, just as the law of trespass does with 
real property. Intellectual property is intangible, but the right to exclude 
is no different in principle from General Motors’ right to exclude Ford 
from using its assembly line . . . that a right to exclude in intellectual 

property is no different in principle from the right to exclude in physical 
property. . . . Except in the rarest case, we should treat intellectual and 

physical property identically in the law – which is where the broader 
currents are taking us”, page 7)

US high court judge

Mark. A. Lemley: Property, Intellectual Property, and Free Riding – Stanford Law School Working 
Paper August 2004
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strong 
copyright

http://usa.autodesk.com/adsk/servlet/item?siteID=123112&id=4564512&linkID=1977925

pro



27Strong Copyright in the Interest of Innovation? Schloss Engers 13. September 2005
This PP file is made publicly available under  the following  Creative-Commons-License: http://creativecommons.org/licenses/by-nc-sa/2.0/de/

strong 
copyright

Gates: Restricting IP rights is tantamount to communism - CNET News.com - January 06, 2005

pro
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strong 
copyright

Chancellor Gerhard Schröder - Heise - 12.11.2004  -- Tagesspiegel 6.7.05

pro "Es gibt Bestrebungen, die Privatkopie zu 
erlauben, also eine Regelung, die auf gut 
deutsch gesagt das Klauen erlaubt. Wir 
können die Privatkopie wohl nicht 
verhindern, aber wir unterstützen nicht 
diese Idee und tragen damit dauerhaft 
dazu bei, dass sich neue Geschäftsideen 
am Markt entwickeln können."

with respect to  the G8-Summit 2005

"Ausbau des Schutzes geistigen Eigentums“
extension of the protection of intellectual property

as a necessary means for official development assistance 
(ODA), in particular with respect to Africa (!!!)

There are tendencies to allow private 
copying [of coyprighted material], this is, 
to make it very clear, nothing else but 
stealing. We can hinder private copying 
completely, but we do not support this 
concept und by doing this we contribute 
to the development of new business 
ideas in the market place.
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strong 
copyright

Commission on Intellectual Property Rights [CIPR] 
http://www.iprcommission.org/papers/pdfs/final_report/CIPRfullfinal.pdf

contra “Too much protection by 
copyright, by other forms of IP 
protection, or by technology, 
may restrict the free flow of 
ideas on which the further 
progress of ideas and technology 
depends.”

“For developing countries, 
affordable access to works 
essential for development such 
as educational materials and 
scientific and technical 
knowledge may be affected by 
unduly strong copyright rules.“
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strong 
copyright

Commission on Intellectual Property Rights [CIPR] 
http://www.iprcommission.org/papers/pdfs/final_report/CIPRfullfinal.pdf

contra
“The latest estimate, by the 
World Bank, suggests that most 
developed countries would be 
the major beneficiaries of TRIPS 
in terms of the enhanced value 
of their patents, with the benefit 
to the US estimated at an annual 
$19 billion.] Developing 
countries, and a few developed 
ones, would be the net losers.”
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strong 
copyright

Commission on Intellectual Property Rights [CIPR] 
http://www.iprcommission.org/papers/pdfs/final_report/CIPRfullfinal.pdf

contra

“The main conclusion seems to be that for those developing 
countries that have acquired significant technological and 
innovative capabilities, there has generally been an association
with “weak” rather than “strong” forms of IP protection in 
the formative period of their economic development.

We conclude therefore that in most low income countries, with 
a weak scientific and technological infrastructure, IP protection at 
the levels mandated by TRIPS is not a significant determinant of
growth.  On the contrary, rapid growth is more often 
associated with weaker IP protection.  

In technologically advanced developing countries, there is 
some evidence that IP protection becomes important at a stage 
of development, but that stage is not until a country is well into 
the category of upper middle income developing countries.”
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strong 
copyright

Commission on Intellectual Property Rights [CIPR] 
http://www.iprcommission.org/papers/pdfs/final_report/CIPRfullfinal.pdf

contra
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strong 
copyright

Commission on Intellectual Property Rights [CIPR] 
http://www.iprcommission.org/papers/pdfs/final_report/CIPRfullfinal.pdf

contra



34Strong Copyright in the Interest of Innovation? Schloss Engers 13. September 2005
This PP file is made publicly available under  the following  Creative-Commons-License: http://creativecommons.org/licenses/by-nc-sa/2.0/de/

strong 
copyright

Memorandum submitted by the British Phonographic Industry (BPI)
http://www.publications.parliament.uk/pa/cm200203/cmselect/cmintdev/1013/3071506.htm

pro

The Report [CIPR]  suggests "there is no clear economic rationale 
for copyright protection being so much longer than for patents".

„This fails to take account of the economic realities for the record 
business and the way in which the use and distribution of high 
profile works secure a fair return for use which is vital for the 
support of research and development, and the maintenance of 
diversity in the industry.“

„We strongly believe that this is not a time for the 
international protection to be weakened. Quite the reverse. 
It is only with the support of Governments in the developing 
countries that havens for the pirates can be challenged, 
and legitimate business and avenues for the development 
of local culture developed.“

British Phonographic Industry (BPI)
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Innovation
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Innovation is paradigm of modernity and integral part of 
any economic policy - bound with progress and growth

innovative
culture

From an economic point of view innovation is defined 
by the transformation of an idea (a piece of 

knowledge) into a profitable product or service or 

into new procedures of producing existing products 
in a more efficient way
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innovation -
to make a 
difference

innovation – the professional skill to make a difference

to make a difference is only possible if one is in the 
position to grab and then apply information which puts 

existing structures into question thus creating new -
different ones.

the old Schumpeter basic rule: 

(the role of information:) creative destruction

Invention Innovation 

knowledge Information
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Innovation, open innovation, is not restricted 
to economic products and services

innovative
culture

Beyond the economic dimension the concept of innovation 
applies to all domains of society if existing knowledge can 
be used to develop news views on existing structures and 

thus creating new structures.
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open
Innovation
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open innovation is based on
knowledge sharing

collaborative work

open/free access 

development rather than growth

concepts of
open innovation
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The dominant „closed-shop-“ or „do-it-yourself”-approach 
for knowledge production and innovative development can 

be transformed into an open innovation approach which 
takes into account an information-rich environment rather 

than internal knowledge.

Chesbroughconcepts of
open innovation The new imperative for creating and 

profiting from technology - 2003
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Chesbroughconcepts of
open innovation The new imperative for creating and 

profiting from technology - 2003
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Chesbroughconcepts of
open innovation The new imperative for creating and 

profiting from technology - 2003
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concepts of
open innovation

Adidas
„Virtual Consumer Lab“ - VCL

VCL tries to embed (existing and potential) customer/users 
into the whole process of production

from a first product idea, technical engineering and 
realization, beta-testing, sales strategy and after-sales-

services
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concepts of
open innovation

Adidas
„Virtual Consumer Lab“

Eric A. von Hippel, 
Professor of Innovation 
von der MIT Sloan School 
of Management 

Open Innovation – marketing strategy

Customers: both „producers“ and buyers

Democratization of 
Innovation   (??)

But: Adidas still owns and sells its 
products
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who owns
knowledge and
information?
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Reed Elsevier
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Reed Elsevier

http://www.phil-fak.uni-duesseldorf.de/infowiss/admin/public_dateien/files/1/1098689506vortrag_st.pdf
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Thomson Group
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Thomson Group

http://www.phil-fak.uni-duesseldorf.de/infowiss/admin/public_dateien/files/1/1098689506vortrag_st.pdf
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Wolters Kluwer
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alternatives 
in the open 
innovation 
paradigm

deliberative 
democracy

open access
publication 

models

e-science collab-
orative knowledge 

production

open and free 
software

collaborative –
e-learning

blogs, wikis, ... – new 
communication media

Wikipedia
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open 
access Open Access – general principles

„Open-access (OA) literature is digital, online, free of charge, and free 
of most copyright and licensing restrictions. 

OA removes price barriers (subscriptions, licensing fees, pay-per-view 
fees) and permission barriers (most copyright and licensing 

restrictions.

OA is compatible with copyright, peer review, revenue (even profit), 
print, preservation, prestige, career-advancement, indexing, and 

other features and supportive services associated with 
conventional scholarly literature.“

„The primary difference is that the bills are not paid by readers and 
hence do not function as access barriers.“

Peter Suber - http://www.earlham.edu/~peters/fos/overview.htm
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open 
access Open Access – declarations

Budapest Open Access Initiative http://www.soros.org/openaccess/read.shtml

Bethesda Statement on Open Access Publishing
http://www.earlham.edu/~peters/fos/bethesda.htm

Berlin Declaration on Open Access to Knowledge in 
the Sciences and Humanities

http://www.zim.mpg.de/openaccess-berlin/berlin_declaration.pdf
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open 
access

Budapest Open Access Initiative

"There are many degrees and kinds of wider and easier access to this 
literature. By 'open access' to this literature, we mean its free 
availability on the public internet, permitting any users to read, 
download, copy, distribute, print, search, or link to the full texts of these 
articles, crawl them for indexing, pass them as data to software, or use 
them for any other lawful purpose, without financial, legal, or technical 
barriers other than those inseparable from gaining access to the
internet itself. The only constraint on reproduction and distribution, and 
the only role for copyright in this domain, should be to give authors 
control over the integrity of their work and the right to be properly 
acknowledged and cited."

http://www.soros.org/openaccess/read.shtml
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open 
access

Public Library of Science (PLoS) – PLOS 
Biology http://www.publiclibraryofscience.org/
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potentials 
for

development
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Knowledge and information have potentials for development (to 
make a difference)

economically socially politically individually culturally

balances

potentials for 
development
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balances

knowledge is principally a public good (belongs to the 
commons)  - information products can be privatized

balances socially/politically determined, according to changing levels 
of acceptance for IPR regulations

partially excludable freely accessible

balances

technical protection legal protection

negotiable
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technical protection legal protection

balances

balances

Digital Rights Management

Primarily in the entertainment 
industry

music, videos, games, cell 
phones, ...

but also for commercial 
publication services in 

science, education,and the 
media
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technical protection legal protection
balances

balances

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS-Abkommen) 
– 199<4

WIPO Copyright Treaty (WCT) - 1996 

WIPO Performances and Phonograms Treaty (WPPT) - 1996

Digital Millennium Copyright Act - USA 1998

European Copyright Directive  2001,  to harmonise and update the copyright laws of 
member states to take account of the Internet and other new technologies 

First Adaptation of the European Copyright Directive (“the Directive”) in Germany 2003 
– further process („Zweiter Korb“) delayed by the Federal Election 2005
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In the last years (since mid 90ies) the balance has been lost for the 
benefit of economical interest

economically socially politically individually culturally

imbalances
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extension and  
enforcement of IPR

regulation (Technical and legal) extension and enforcement of strong 
IPR regulation is primarily in the interest of commercial 

exploitation of existing knowledge

not supportive for the production of new knowledge

not in the interest of cultural development

not in the interest of creators/authors

not in the interest of user

not appropriate for overcoming digital divides
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economically socially politically individually culturally

balances

potentials for 
development

Knowledge and information have potentials for development (to 
make a difference)

IPR-
regulation -

WIPO

WTO –
GATS

WSIS I  II
UNESCO-
onvention 
cultural 
diversity
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potential for
development WIPO – towards a Development Agenda

“Now more than ever before, it has become clear that in the 
increasingly global, knowledge economy, access to knowledge and 

technology is indispensable for social and  economic  
development and  for  the  well-being  of  peoples  in  all  countries”

(No. 13 des Proposal)

Initiative of Brazil, Argentina (and other countries of 
the South, supported by many civil society 

organizations) - 2005
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potential for
development Geneva Declaration on the Future of the World 

Intellectual Property Organization - 2005

“Morally repugnant inequality of access to education, knowledge 
and technology undermines development and social cohesion”

“Anticompetitive practices in the knowledge economy impose 
enormous costs on consumers and retard innovation”

“Authors, artists and inventors face mounting barriers to follow-on 
innovation”

“Concentrated ownership and control of knowledge, technology, 
biological resources and culture harm development, diversity and
democratic institutions”

“Private interests misappropriate social and public goods, and lock 
up the public domain”
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potenzial for
development Geneva Declaration on the Future of the World 

Intellectual Property Organization

“Humanity stands at a crossroads – a fork in our moral code and a 
test of our ability to adapt and grow.   Will we evaluate, learn and 

profit from the best of these new ideas and opportunities, or will we 
respond to the most unimaginative pleas to suppress all of this in 

favor of intellectually weak, ideologically rigid, and sometimes
brutally unfair and inefficient policies?”

open access
free software
creative commons
knowledge sharing
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conclusion
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reformulation of international IPR – more a 
means of development than one of control
new ways of deliberative democracy
new ways of media production and interactive 
usage
new ways of collaborative work in science and 
economy
new attitudes towards knowledge and information 
(sharing, open access)

Changes in information and 
communication spaces

conclusion
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consequences

Societies which care more for the protection of intellectual property of 
existing knowlege and information 

and for the protection of exploitation rights

rather than for the production of new knowledge which can be 
transformed into innovation 

and for the sustainability of knowledge in order to allow future
generations access to knowlege and information 

do not thrive and prosper economically, scientifically, politically and 
culturally.
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The more permissive and the more sustainable production and usage 
of knowledge and information

the higher

the level of economics 

the lever of science,

the level of democracy and transparency in society

consequently, there must not be a 
contradiction between commercial 

demands and free access to knowledge 
and information.

to put it differently:consequences
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information
ethics

conclusion

vision … and more

The vision is there – a sustainable, inclusive, just and fair 
knowledge society where human rights can become reality 

for everyone now and for everyone in future times.

This is not a mere ethical, moral dream – there are good 

arguments that under such a vision knowledge can grow, economy
and science can flourish, civic welfare can develop and 

democratic structure can be expanded.
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Thank  you very much for 
your attention


